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No. 12,256 

STATEMENT OF QUESTIONS PRESENTED 


Was it error for the lower court to direct the jury to re¬ 
turn a verdict for the defendant at the close of plaintiff’s 
opening statement, -on the ground that plaintiff could not 
show notice to the District of Columbia of the existence 
of a dangerous condition caused by the unusual accumu¬ 
lation of ice and snow, when plaintiff would himself have 
testified as to such dangerous condition at the time when 
he slipped and fell, and would have introduced weather 
reports into evidence, showing a snowfall, and subsequent 
freezing conditions for two days? 
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Itttteb States Qlourt of Appeals 

Foe the District of Columbia Cmcurr 


No. 12,256 


Cornelius G. Aben, Appellant 
vs. 

Government of the District of Columbia, AppeUee 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The directed verdict and judgment of the lower court 
were filed on March 29, 1954 (App. 5). Thereafter, plain¬ 
tiff—hereinafter referred to as appellant—filed a notice 
of appeal on April 26,1954, from the said judgment. 
Jurisdiction of this court is based upon Title 28, Section 
1291, of the United States Code. 

STATEMENT OF THE CASE 

Appellant filed suit against the District of Columbia— 
hereinafter referred to as appellee—for damages for per¬ 
sonal injuries caused by appellant’s slipping and falling 
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as a result of appellee’s negligence in failing to correct 
a dangerous condition at the crosswalk between the north¬ 
west and southwest corners of 23rd and L Streets, North- 
West, in the District of Columbia. The dangerous condi¬ 
tion consisted of an unusual accumulation of ridges of 
ice, apparently caused by the passage of automobiles or 
trucks. (App. 7) Appellant, in his opening statement, 
stated—through counsel—that he would show a snowfall 
of three inches occurring on the 7th day of February, 
1951; that from that time until well beyond noon of Feb¬ 
ruary 9th, the time of the accident, the temperature re¬ 
mained below freezing. (App. 7) That when appellant 
was crossing from the northwest to the southwest comer 
of 23rd and L Streets, N. W., on February 9th, there 
were ridges and accumulations of ice in the crosswalk 
(and no sand or ashes on the ground), causing appellant 
to slip and fall; that this dangerous condition did not 
exist elsewhere in other parts of the city. (App. 26) 
Thereafter, appellant indicated to the court that con¬ 
structive notice to appellee of this dangerous condition 
would be shown by introducing into evidence official 
weather reports showing the above-mentioned snowfall 
and freezing conditions existing for two days prior to the 
accident. (App. 9, 10) Thereupon the court held this 
insufficient to show notice to the appellee (App. 10) and 
directed the jury to return a verdict in favor of the 
appellee. (App. 30) 

SUMMARY OF ARGUMENT 

The court erred in ruling that evidence, via a weather 
report, of a snowfall immediately followed by tempera¬ 
tures continuously below freezing for two days, would not 
be sufficient to show constructive notice to the appellee. 
Constructive notice is to be measured from the time of 
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the freeze and weather reports giving such information 
present sufficient evidence upon which a jury may base 
a finding of constructive notice. 

ARGUMENT 

In the opening statement, and subsequently in argu¬ 
ment before the District Court, appellant indicated that 
the evidence would show a snowfall of several inches on 
February 7, 1954, immediately followed by temperatures 
below freezing. These freezing conditions existed from 
the time of the snowfall until after the time of the acci¬ 
dent, two days later. Appellant indicated that this would 
be shown by introducing into evidence the official weather 
report for the period of time involved in this case. Ap¬ 
pellant further intended to show, by his own testimony, 
the dangerous condition of the streets at the scene of the 
accident, at the time appellant slipped and fell. Also 
appellant would have shown the failure of appellee to 
take steps to correct the above-mentioned dangerous con¬ 
dition. 

Other than the foregoing, appellant would have pre¬ 
sented no evidence as to the period of time during which 
the said dangerous conditions existed. Thereupon the 
court ruled that a directed verdict should be entered for 
appellee on the ground that there was insufficient evi¬ 
dence to prove how long said condition had existed, 
wherefore it could not be shown that appellee was negli¬ 
gent. 

In this regard, appellant refers to the case of Smith v. 
District of Columbia. 89 U.S. App. D.C. 7, 189 F. 2d 671, 
in which the principles governing the liability of the Dis¬ 
trict of Columbia in this type case are set forth. In the 
Smith case, as in the instant case, use was made of 
weather reports. In discussing the rules for determin- 
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ing the length of time an unusual, icy condition has 
existed, the court held, 89 U.S. App. D.C., at page 11: 

. . if a snowfall occurs and the weather re¬ 
mains . . . above freezing . . . and then the slush is 
frozen by a drop in the temperature, the time charge¬ 
able against constructive notice upon the city would 
be from the date of the freeze. . . .” (Emphasis 
added.) 

In the Smith case, such time was determinable via use 
of weather reports, and also in the instant case, appel¬ 
lant would have introduced weather reports, showing the 
period of time such a freeze had lasted. Appellant re¬ 
spectfully submits that the lower court erred in ruling 
lhat this period of time—chargeable against constructive 
notice—could not be shown merely through weather re¬ 
ports. 

A later case supporting appellant’s position is the case 

of Lyons v. District of Columbia, - U.S. App. D.C. 

-, 214 F.2d 203. In that case, the jury had returned 

a verdict for the defendant, whereupon plaintiff appealed. 
j lie main point on the appeal concerned the propriety of 
a jury instruction on contributory negligence, and it is 
mainly with this question that the opinion of the court 
deals. However, the District of Columbia raised a fur¬ 
ther point on the appeal, which is pertinent to the in¬ 
stant case. In footnote #1 of the opinion of the court, 
appearing in 214 F.2d at page 204, the court held as 
follows: 

“The District suggests that in any event the judg¬ 
ment should be affirmed because the evidence did 
not make out a case of negligence on its part. We 
think, however, there was sufficient evidence to take 
the case to the jury for its decision on the ques¬ 
tion. . . .” 
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Although the opinion of the court deals no further with 
this question, a perusal of the records in the Lyons case 
reveals that the type of evidence relied upon to show the 
length of time that the dangerous condition had existed— 
thereby setting up constructive notice, a prerequisite to 
a finding of negligence—was identical with that in the in¬ 
stant case; namely, weather reports. Thus, at page 4 of 
the Brief of the District of Columbia, in the Lyons case, 
the District states that . . appellant presented no posi¬ 
tive evidence of the condition of the sidewalk at any time 
prior to her fall. . . .” Also, at pages 13 and 14, the 
District stated: “. . . the record is devoid of any evi¬ 
dence that the ice and snow condition existed on the 
sidewalk at any time prior to appellant’s fall. None of 
her witnesses gave any testimony on this fact . . . Ap¬ 
pellant instead simply introduced plaintiff’s Exhibits 9A 
and 9B, two weather reports showing the condition of the 
weather for January and February, 1948. Appellant’s 
counsel sought by inference to convince the jury that the 
ice and snow on wilich she fell had been there on Janu¬ 
ary 24th based solely on these weather reports. In this 
appellant failed to sustain her burden to prove notice to 
the District ...” (Emphasis added.) It thus becomes 
apparent that, in both the Lyons case and the instant 
case, the only evidence available to prove constructive 
notice consisted of weather reports. Nonetheless, in the 
Lyons case, this court specifically ruled that the evidence 
was sufficient to submit the case to the jury. Appellant 
therefore submits that the lower court, in ruling that this 
type of evidence w*as insufficient to show constructive no¬ 
tice, committed reversible error. 
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CONCLUSION 

The use of weather reports showing a snowfall and 
attendant freezing conditions is proper and appropriate 
to prove the duration of time that a dangerous icy condi¬ 
tion has existed. Such evidence is sufficient to show con¬ 
structive notice to the District of Columbia of the above- 
mentioned condition. It was therefore erroneous for the 
lower court to direct that a verdict be returned for the 
appellee. Appellant therefore urges that the judgment 
of the lower court should be reversed, and the cause re¬ 
manded for a jury trial on the issues. 

Respectfully submitted, 

Albert Brick 
Samuel Intrater 

Attorneys for Appellant 
517 Denrike Building 
Washington, D. C. 
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50 Filed Mar 10 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

CORNELIUS G. ABEN 

4413 Butterworth Place, N. W. 

Washington, D. C. 

and 

THE CENTURY INDEMNITY COMPANY 
a body corporate 

13th F & G Streets, NW 
Washington, D. C. 

Plaintiffs, 

vs. 

THE GOVERNMENT OF THE DISTRICT 
OF COLUMBIA, 

a municipal corporation, 

District Building 
Washington, D. C. 

Defendant. 

CIVIL ACTION No.: 1052-’52 

Complaint for Personal Injuries 

1. Plaintiff Cornelius G. Aben, hereinafter referred to 
as Plaintiff No. 1, is an adult citizen of the United States 
and a resident of the District of Columbia. Plaintiff The 
Century Indemnity Company, hereinafter referred to as 
Plaintiff No. 2, is a body corporate, having offices and 
doing business in the District of Columbia, and the 
amount in controversy, exclusive of interest and costs, 
exceeds the sum of Three Thousand Dollars ($3,000.00). 
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2. Defendant is a municipal corporation, operating the 
affairs of the City of Washington in the District of 
Columbia. 

3. That on, to-wit, February 9, 1951, the Plaintiff No. 
1 was walking across the intersection of Twenty-Third 
and L Streets, Northwest, in the District of Columbia; 
that said intersection at that time was then and there 
knowingly and negligently suffered and permitted by the 
defendant to be open to the public while in a dangerous 
condition due 1o its unsafe condition, and defendant knew 
or by the exercise of reasonable care should have known 
that said street was unsafe after snow storms and in 
freezing weather, due to the combination of ice and snow 

which had been on said street for a period of time. 

51 4. That as a result of the aforesaid negligence, 

carelessness and recklessness of the said defend¬ 
ant in allowing and permitting said street to remain open 
in an unsafe condition, Plaintiff No. 1 fell as a result 
thereof and suffered a serious fracture of his right wrist; 
that such injury is permanent, and that he suffered from 
great pain and mental anguish; that he was unable to 
engage in his usual occupation as a real estate salesman, 
thereby losing great sums of money, and he was com¬ 
pelled to receive medical care and attention, and will need 
care in the future. 

5. That Plaintiff No. 2 carried compensation insurance 
which covered Plaintiff No. 1, and that as a result of the 
subrogation features of said compensation insurance, 
Plaintiff No. 2 is entitled to recover for the monies it 
expended on behalf of Plaintiff No. 1 for medical care 
and treatment and also for compensation paid to Plain¬ 
tiff No. 1 in the sum of $696: that said medical expenses 
to date have been $229.90. 


4 A 


WHEREFORE, Plaintiff No. 1 demands judgment of 
the defendant in the sum of Twenty-five Thousand Dol¬ 
lars ($25,000.00) and Plaintiff No. 2 demands judgment 
of the defendant in the sum of Nine Hundred Twenty- 
Five and 90/100 Dollars ($925.90) besides costs. 

• • • • 

52 Filed Apr 1 1952 Harry M. Hull, Clerk 
Civil Action No. 1052—’52 
Answer of Defendant District of Columbia 

First Defense 

The complaint fails to state claims against the defend¬ 
ant District of Columbia upon which relief can be granted. 

Second Defense 

1. Defendant District of Columbia denies that the 
amount in controversy as to plaintiff The Century In¬ 
demnity Company, a body corporate, exceeds the sum of 
$3,000.00, exclusive of interest and costs, and admits the 
remaining allegations contained in paragraph 1 of the 
complaint. 

2. Defendant District of Columbia admits the allega¬ 
tions contained in paragraph 2 of the complaint 

3. Defendant District of Columbia admits that the 
intersection of 23rd and L Streets, Northwest, at the time 
alleged was open to the public. Defendant District of 
Columbia is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graph 3 of the complaint that the plaintiff Cornelius G. 
Aben walked across the intersection at the time and place 
alleged or that there was snow and ice on the intersection 
at that time. Defendant District of Columbia denies the 
remaining allegations contained in said paragraph. 
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4. Defendant District of Columbia denies that it was 
in any way negligent, careless, or reckless, or that 

53 it permitted the intersection of 23rd and L Streets, 
N.W., in the District of Columbia to remain in an 
unsafe condition as alleged in paragraph 4 of the com¬ 
plaint. Defendant is -without knowledge or information 
sufficient to form a belief as to the truth of the remaining 
allegations contained in said paragraph. 

5. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in paragraph 5 of the complaint. 

Third Defense 

The injuries allegedly sustained by the plaintiff Aben 
-were the result of plaintiff’s own negligence or contribu¬ 
tory negligence. 

Fourth Defense 

The injuries allegedly sustained by the plaintiff Aben 
were caused by an accumulation of ;sn<xw and ice on 
public space resulting from natural phenomena beyond 
the control of the defendant District of Columbia. 

• * • • 


54 Filed Mar 29 1954 Harry M. Hull, Clerk 

Directed Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of March, 1954, before the Court and a jury of good and 
la-wful persons of this district, to wit: 


Charles C. Crockett 
Marion R. Lucas 
Elizabeth L. Bubel 
Olive R. Tisdell 
Milton W. Kerr 
Thelma L. Duvall 


Harry Statland 
Arthur F. Middleton 
Frances Rubinstein 
Earl S. Luckett 
Man 7 B. Stewart 
Carroll A. Williams 
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who, after having been duly sworn to well and truly try 
the issues between Cornelius G-. Aben and the Century 
Indemnity Company, plaintiffs and District of Columbia, 
defendant and after this cause is heard and given to the 
jury in charge, they upon their oath say this 29th day of 
March, 1954, that they find for the defendant against said 
plaintiff Cornelius G. Aben By the Direction of the 
Court. 


WHEREFORE, it is adjudged that said plaintiff Cor¬ 
nelius G. Aben take nothing by this action, that said 
defendant go hence without day, be for nothing held and 
recover of plaintiff Cornelius G. Aben its costs of de¬ 
fense. 


Bv 


Harry M. Hull, Clerk, 
By /s/ Raymond D. Clark 
Deputy Clerk. 

direction of 

Judge Richmond B. Keech 


• • • • 


55 Filed Apr 26 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 26th day of April, 1954, 
that plaintiff, Cornelius G. Aben hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
29th day of March, 1954 in favor of defendant. District 
of Columbia against said plaintiff, Cornelius G. Aben. 

/s/ Samuel Intrater 

Attorney for Plaintiff 

2 Proceedings 

THE DEPUTY CLERK: The case of Cornelius G. 
Aben and The Century Indemnity Company vs. the Dis¬ 
trict of Columbia. 


THE COURT: You may proceed, Mr. Brick. 

0periwig Statement on Behalf of Plaintiffs 

MR. BRICK: Ladies and gentlemen of the jury: As 
I told you before, this is the case of Cornelius G. Aben 
and The Century Indemnity Company versus the govern¬ 
ment of the District of Columbia. 

We expect to show you by the evidence that on Febru¬ 
ary 7, 1951, there was a snowfall in the District of Co¬ 
lumbia of some three inches. That from that time 
3 until beyond the day when this accident happened 
there were slight snow flurries, and also the 
weather was below freezing all during this period of time. 
We will show you particularly in the District of Colum¬ 
bia there was ice in the crosswalks. 

Mr. Aben, who was working for Weinberg and Bush as 
a real estate salesman, had been up in this vicinity on 
the day in question, and was walking from the northwest 
comer to the southwest comer at Twenty-third and L 
Streets. 

As he got into the center of that intersection, and 
probably a little beyond that, he fell backwards. In at¬ 
tempting to protect himself he put his right arm out, 
and as a result of it broke his wrist 

We expect to show you that at that particular point 
where Mr. Aben fell that there was ridgey or rough ice 
extending upward from anywhere from -one and a half to 
three inches in height; that it was a dangerous spot and 
appeared to have been where trucks or automobiles had 
either run over it some days before the snow and ice had 
formed into a surface, and also that it was an unusual, 
dangerous obstruction. 
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9 THE COURT: You want to dismiss, and you 
want a praecipe to that effect? 

Have you got anything further? 

MR. UMSTEAD: Except the notice, the constructive 
notice. 

MR. BRICK: I have already in my opening statement 
said that this snow took place on the 7th. 

THE COURT: I don’t think you have shown that 
the—you said that the snow took place on the 7th and he 
fell on the 9th, but you didn’t show the unusual condition 
existed for a period of time. 

MR. BRICK: I have shown that the weather was cold 
all during that period, and I would like to go into that 
more fully, of course. 

10 THE COURT: I think you want to do it to pro¬ 
tect yourself, because I think notice— 

MR. BRICK: Constructive notice—and of course he 
said that after it fell—I will go more fully into it 

THE COURT: I am not concerned with it I think 
the statute requires actual or constructive notice and for 
a reasonable period of time in which it can be corrected, 
and I didn’t get that you said that, and I am thinking of 
the unusual condition as distinguished from the snow it¬ 
self, because there is no unusual responsibility just for 
the snow. 

• • • • 

MR. BRICK: # • • 

We expect to show as to weather conditions at this 
particular period of time that on the 7th of February, 
1951, vre had three inches of snow in the District of 
Columbia, and that shortly after the snow the weather be¬ 
came freezing and got down on the 7th as low as 16 de¬ 
grees; that the snow remained on the ground on the 8th 
and during the 8th there was a trace of snow, which is a 
light snowfall; and the weather on the 8th ranged from 
21 degrees down to 11 degrees, and on that night there 
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was also a trace of snow, and the weather on that 
day ranged anywhere from 26 degrees down to 15 de¬ 
grees. 

11 Our evidence will show that this ice and snow 
remained on the cross-walks in the District of 

Columbia from after the snowfall on the 7th until the 
9th, at which time Mr. Aben fell. 

The evidence will also show, and I think I have al¬ 
ready mentioned this, that at the spot he fell this ice 
had formed into an unusual obstruction in that it had 
ridges and sort of mountains and valleys extending up¬ 
ward at some places from one and a half to three inches. 

If we show you that that was the condition there at the 
time he fell, and that also that ice had been there from 
the 7th of February, 1951, until the 9th when he did fall, 
that there was sufficient constructive notice to the Dis¬ 
trict of Columbia to have performed its duty in that man¬ 
ner to make it safe for pedestrians to cross that street. 

MR. UMSTEAD: May we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. UMSTEAD: He said that there was ice and 
snow formed on the 7th but he doesn’t say how long the 
ice and snow or unusual condition existed at 23rd and L 
Sts. N.W. 

THE COURT: I don’t believe you have. You showed 
ice and snow, but ice and snow in and of itself is not 
sufficient. You have to show this unusual condition 
existed for a period of time. 

12 MR. BRICK: The only thing I can show is that 
there were at that particular spot automobile and 

tire marks indicating that when the snow had fallen it 
had been tracked over and formed into this unusual posi¬ 
tion of having ridges one and a half to three inches high, 
end the weather report and evidence indicates that short¬ 
ly after this snow had fallen the weather had turned cold 
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and remained below freezing from the 7th when the snow 
fell, after it stopped snowing, up until the time of this 
occurrence. 

We think we have sufficient in this so that the jury 
could infer that this unusual condition existed at this 
intersection from shortly after the end of the snowfall on 
tiie 7th up until the time that Mr. Aben fell. 

THE COURT: If that is all you have got, I don’t 
think you have. 

MR. BRICK: That is all I have got. 

• • • • 

THE COURT: But you haven’t even stated that this 
unusual condition did exist, except you are attempting 
to infer that it did exist by virtue of the fact there were 
ridges. 

MR. BRICK: I can state that to the jury. 

* * • • 

THE COURT: I think you are being very honest and 
I am not being critical, I am being complimentary: 
13 You can’t say what you don’t know; if you don’t 
know, you can’t make it, of coursa 

I can’t infer from the mere fact that there were ridges 
on the street indicates that it makes for a period of time 
sufficient. 

The Smith case specifically says there must be a rea¬ 
sonable period of time within which it can be corrected, 
and the only thing which they are there referring to is 
the unusual condition as distinguished from purely ice 
and snow. 

• • • • 

MR. BRICK: Tf your Honor please, I would like to 
point out more fully what the weather report does dis¬ 
close. 

• * • • 
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I say that in view of the fact that at no time after the 
falling of this snow and water on the 7th, when the 
temperature got dowm, was there any chance for any¬ 
thing else to form except these ridges that had been 
made on the 7th at the time of the freezing of the snow 
and rain and sleet, because I think it also sleeted on that 
day; that the jury could reasonably infer that those 
ridges were there from the 7th which would have been 
sufficient constructive notice to the District of Columbia 
to have done something. 

Your Honor in talking about the Smith case stated the 
rule, and I think it is substantially correct. 

I think on the top of page 5 of the opinion of the 
Smith case the Court said this: 

“The correct governing rule is that, if snow or ice has 
been permitted to remain untreated on a sidewalk or 
crosswalk and has been formed into humps or ridges or 
other shapes of such sizes and location as to constitute 
a danger aggravated over its original mere slipperiness 
and unusual in comparison with general conditions natu¬ 
rally prevalent throughout the city, and if such condition 
has remained for a period of time sufficient to give rise 
to a constructive notice to the municipal authori- 
16 ties and an opportunity for them to remedy it, the 
municipality is liable for injuries of which the 
dangerous condition is the proximate cause.” 

Now we say, and I think I told the jury in my opening 
statement, and if I haven’t I would like to have the op¬ 
portunity to tell them—I think I have described that that 
was a dangerous situation there; that there had been 
formed an unusual situation there over the natural state 
of slipperiness, and that it was unusual and that there 
were ridges there as high as one and a half to three 
inches. 

THE COURT: I think you have said that to the jury. 
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MR. BRICK: That is correct, if Your Honor please, 
and I think that the weather element was such that the 
jury could reasonably infer from those facts that there 
was a sufficient time and opportunity to give constructive 
notice to the District of Columbia, in view of the fact 
that nothing was done about it. 

• • • • 

So I think we have sufficient to raise a question of 
fact for the jury to determine whether or not there was 
sufficient and constructive notice. 

And I say in view of the fact that the evidence 
17 will disclose that from the time this snow and rain 
hit the ground and froze, which was on the 7th, 
that they could infer that that had remained there from 
the 7th until the 9th. And I think for this argument, 
Mr. Aben fell some time around noon time on the 9th, so 
that there vras easily more than 48 hours that had 
elapsed from the time this phenomenon of weather had 
frozen hard into ice, and I think it is reasonable to 
assume that once it did freeze, in view of the tempera¬ 
ture of the weather, that it had to be caused prior to the 
time it froze; that these hills and valleys that created this 
unusual situation and dangerous condition was something 
that had existed on the 7th. 

Unfortunately I don’t have any eye witness—at the 
present time, at least, I haven’t been able to find any¬ 
body—who know that at that intersection it had been 
there for several days, except this evidence we stateu 

And I must give Your Honor the best of what we 
expect to prove, and nothing more. 

So I think that under this Smith case we are entitled 
to have this question go to the jury. 

As a matter of fact, in the Smith case, even though 
the Court didn’t say that this section 802 imposed a lia- 
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bility which was absolute in nature, the Court had this 
to say about it: 

18 “Generally speaking, of course, private action 
for damages will not lie for failure to perform a 

governmental duty, but it is established in this jurisdic¬ 
tion that the District of Columbia Government is liable 
for injuries resulting from negligent disregard of de¬ 
fects in streets. The snow statute does not mention lia¬ 
bility for injuries caused by failure to perform the duty 
imposed by it, and so the question here is whether the 
imposition of the duty to remove, or to sand, snow and 
ice changed to an absolute liability a liability which had 
theretofore existed as conditional, premised upon negli¬ 
gence.” 

There isn’t any contention, as there was in that case 
where they got a reversal, that the failure to do that 
imposed an absolute liability on the District of Columbia, 
but I state that their failure to sand and ash the ice, 
because it would have been impractical to have broken 
it up without damaging the street or sidewalk, was one 
which is evidence of negligence that the jury can con¬ 
sider. 

THE COURT: If it were just a question of permit¬ 
ting you to say, no ashes or sand was put on the street, 
you would of course be given that right, because I think 
that is an element to be considered in determining 
whether the District did do all it should do under 

19 the circumstances, and regardless of the facts, I 
don’t think you have to bring the statute in for 

that purpose. 

But my question, Mr. Brick, is whether or not the facts 
are such as to permit sufficient deduction by the jury, 
or inference, that this condition be unusual as distin¬ 
guished from merely ice or snow, did in fact exist for 
such a period of time. 
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You attempt to effect that by a deduction to be made 
from the fact that when precipitation occurred on the 
7th of February that the temperature on that day ranged 
between 55 and 16 degrees. 

MR. BRICK: I think it was 55 and 16, that is cor¬ 
rect. 

THE COURT: Then you show a trace of snow on the 
8th, and water—I assume you mean precipitation other 
than snow—and on the 9th you show a trace of rain and 
snow, but on those two days you confuse me because you 
are showing temperatures which denote freezing through¬ 
out the period of both days. How do you get your 
water? 

MR. BRICK: I don’t know. 

THE COURT: Neither do I. 

MR. BRICK: That is the weather report, but I think 
it is definite that that little bit of precipitation would not 
have changed the nature of the ice that existed on there 
or was formed on the 7th. 

Even that little bit of water, assuming that were 
20 the fact, in that particular neighborhood—as your 
Honor knows, they don’t pinpoint this particular 
neighborhood there: what I was reading from was the 
National Airport office report. 

THE COURT: You ought to have gotten the one 
around the comer at 25th Street. 

MR. BRICK: I was reading the one from 24th and 
M Street. 

MR. UMSTEAD: I was going to call that to your at¬ 
tention, since the Weather Bureau is at 24th and M 
Streets, being two blocks away, it would seem that that 
is the one that should be used. 

THE COURT: He is coming to it now. 

MR. BRICK: It is exactly the same on the 7th. 

MR. UMSTEAD: Is it, Mr. Brick? 

MR. BRICK: No, it isn’t. It is 1.30 water, or equiva¬ 
lent, on the 7th. 
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2.0 for snow, sleet or hail on the 7th. 

On the 8th there is a trace of water and a trace of 
snow. 

On the 9th there is .01 water and .1 of snow, sleet or 
hail. 

And incidentally, another factor that I think I ought 
to call to your Honor’s attention is this: Snow, sleet, hail, 
or ice on ground at 7:30 p.m. on the 6th, none; on 
21 the 7th, 1 inch; on the 8th, a trace; on the 9th, a 
trace; and so it indicates that certainly this snow, 
sleet, hail or ice on the ground in the nature of one inch 
had been formed and was there at 7:30 p.m. on the 7th, 
and that apparently there was a trace on the 8th and a 
trace on the 9th. 

THE COURT: You needn’t go further on that, be¬ 
cause my difficulty, Mr. Brick, is this: That we have got 
to show, or at least it has got to be shown, that this 
unusual condition did in fact exist for a reasonable pe¬ 
riod of time to correct it. And I think you are saying 
to me that inasmuch as there were only traces of water 
and rain, and freezing temperatures from the substantial 
precipitation on the 7th, that therefore it must be con¬ 
cluded that it occurred shortly after the precipitation; 
Query: Do I not have to give consideration to the fact 
that there are many things other than the mere weather 
itself which enters into the equation? You have heavy 
trucks: you have trucks traversing -with chains; you have 
manholes and sewers with heat that flow's from them, and 
a lot of these things. Mv difficultv is whether that is 
sufficient to permit the jury to speculate as to when this 
unusual condition did in fact occur, so that we could 
have a premise on which to compute the actual time. 

MR. BRICK: I might say this, that the Doctor’s Hos¬ 
pital case was a slipping case, and I think Your Honor 
is acquainted writh that case. 

THE COURT: There wasn’t any ice in that 
case: that was all rain. 
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MR. BRICK: But in that particular case they didn’t 
show how long that rain water had been dragged into the 
halls of Doctor’s Hospital, and in that connection the 
Court said that on the question of constructive notice 
there was sufficient to go to the jury to determine 
whether or not there was constructive notice in that case. 
There wasn’t any particular time set. 

I think in that case there vras evidence that that morn¬ 
ing, before visiting hours, they had cleaned the floors off 
well, but it was raining outside, and there was some 
evidence that it looked like drippings from either shoes, 
umbrellas, or coats, and the Court said that was suffi¬ 
cient to raise a question of fact whether or not there 
was constructive notice. 

THE COURT: You take the next step, the next case, 
and they held that there wasn’t sufficient notice in there. 

MR. BRICK: I took the Becker vs. Davis case up, 
in which I got a $17,000 verdict, and it was based on the 
Doctor’s Hospital case which came about two years later, 
and it was sustained, based on the Doctor’s Hospital case. 

THE COURT: In that case you didn’t have the in¬ 
tervening things, or possibly the intervening things that 
you have here, did you? 

23 MR. BRICK: I think you do, if you concede 
that any number of people—there was no evidence 
to show how many people—had gone in there to drop 
these rain drops and water on the floor; I think you had 
as manv intervening things there particularly as here we 
know that the first freeze came on the 7th—I don’t think 
anybody can deny that; that on the evening of the 7th 
at 7:30 you had one inch of ice, snow or sleet on the 
ground and vou had freezing weather. 

THE COURT: You have given the 24th and M Street 
renort: what are they? 

MR. BRTCK: Snow, sleet, hail or ice on ground at 
7:30 p.m. 
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THE COURT: 7:30 p.m. on what date? 

MR. BRICK: On the 7th—one inch. 

On the 8th they have a T which means “trace.” 

On the 9th, and of course this is some 7 hours after 
the accident, there was still a trace. 

THE COURT: Seven hours after the accident? 

MR. BRICK: That is correct; so that you can safely 
say that it occurred for a period of 48 hours. 

THE COURT: And a trace of what, is this? 

MR. BRICK: A trace of snow, sleet, hail or ice on 
the ground. 

And I might say that Mr. Aben will testify that it is 
his recollection that that was a fact; I mean he can 
24 testify as to what he remembers about it, but he 
can’t testify that 'he had been at that intersection 
after the 7th to tell you what its condition was before 
he fell, and I don’t have anyone that will testify to that, 
but we feel that there is sufficient in those facts for the 
jury to infer that this unusual or dangerous condition 
could have existed— 

THE COURT: You say “Could have.” 

MR. BRICK: Could have existed from the 7th on. 

THE COURT: Do you mean “Could have?” 

MR. BRICK: Did actually exist, because my reason¬ 
ing on that is this, if your Honor please, that if it fell, 
and once it froze over certainly trucks and automobiles 
wouldn’t have changed it to any substantial extent, be¬ 
cause that is not a thoroughfare at that particular spot, 
23rd and L. 

THE COURT: Mr. Brick, as a matter of common 
knowledge T have to differ with you. You get trucks and 
chains and spinning and you change the contour appre- 
eiahlv, and if you do get the contour changed by the 
spinning of the trucks and chains, and you have the 
weather which you say, freezing weather, couldn’t it have 
frozen after one of those spinnings? 
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MR BRICK: I don’t think in the state it was in, be¬ 
cause if it is ice you might change it some, but I don’t 
think you could make the dents that were in the cross¬ 
walk when he fell 

THE COURT: Well, it is 12:30; let’s think it 

25 over and we will come back at 1:45 and if you 
have something better to give me I will hear you 

further. And if you gentlemen have something I will 
hear you then, too. 

(Thereupon, at 12:30 o’clock p.m. the trial was re¬ 
cessed to 1:45 o’clock p.m.) 

• •tt 

26 Afternoon Session 

(The trial was resumed at 1:45 o’clock p.m. at the 
expiration of the luncheon recess.) 

• • • • 

28 In this particular case I think we can almost 
concede that 23rd and L Street; is not a very heavily 

traveled intersection. It isn’t where the traffic is the 
heaviest— 

THE COURT: You might say it is not the 

29 heaviest, but by being a contemporary of George 
Washington I know that 23rd and L is a substan¬ 
tially traveled thoroughfare. 

MR. BRICK: I am not saying it isn’t substantial— 
THE COURT: You, as another George Washington 
contemporary, know the same thing. 

MR. BRICK: I was a Georgetown contemporary, Your 
Honor. 

Anyhow, in this particular case, in the Smith case, as 
Your Honor recalls there was a weather report and a lot 
of credence was put in the weather report in that case. I 
don’t think anywhere in the case was it shown just when 
this unusual or dangerous condition was created. 
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If you recall, in this case the accident took place as the 
pedestrian was stepping up from the cross-walk to the 
edge of the sidewalk, and it was indefinite in the testimony 
as to whether she slipped in the cross-walk or on the 
sidewalk. 

THE COURT: Which case is this? 

MR. BRICK: This is the Smith case; and in the opin¬ 
ion it says this: 

“Of course, if a dangerous condition is caused or occurs 
off the reasonable route of travel, and a person is injured 
by it, the foregoing rule does not imply liability. Thus, 
if snow is removed from half the width of a side- 

30 walk and piled high along the other half, and a 
person climbs over the pile to make a short cut 

across the street, the city would not be liable- And, if a 
snowfall occurs and the weather remains for some days 
above freezing but below a temperature which would melt 
the snow and cause it to flow away, so that a condition of 
slush, not dangerous, remains, and then the slush is frozen 
by a drop in the temperature, the time chargeable against 
constructive notice upon the city would be from the date 
of the freeze and not from the date of the snowfall. Again, 
a mere isolated patch or hummock of ice formed naturally 
on a sidewalk, which a pedestrian should observe and by 
reasonable caution might avoid, does not give rise to liabil¬ 
ity. 

“WThat the municipality is required to do to offset the 
dangers created by the elements is that which is reason¬ 
able under the circumstances. It cannot be required to 
remove the whole of a heavy snowfall, or to make the 
middle of the street suitable for pedestrian travel, or to 
clear the whole of a sidewalk.” 

And then it goes on to state the correct rule, and as I 
say in this case nowhere as I read the case could I see 
where there was any proof as to when this unusual 

31 spot or dangerous element began to take place 
because there are all sorts of evidence here. It says 


this: 
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“With the rule in mind as we have above stated it, we 
look at the evidence in the record before us. Appellant 
fell as she stepped from the crosswalk to the sidewalk at 
a much-traveled corner in downtown Washington. Snow 
had fallen and ice had formed some ten days prior to the 
date of her accident, and a light snow was falling that 
morning. The earlier snowfall had been removed from 
half the width of the sidewalk. The question is the con¬ 
dition at the precise spot where she fell. 

“A number of witnesses testified. The old accumulation 
was variously described as ‘rough’, ‘bumpy’, ‘uneven’, 
‘trampled down’, ‘slippery’ and as having a hard crust 
on it. It was said that it was impossible to distinguish 
the exact line where the crosswalk ended and the curbstone 
began. It was also said that there was a ridge of snow 
and ice at this point, churned up by automobiles rounding 
the curve, but one witness described this condition as 
‘slush’, rather than ice. Three witnesses estimated that 
the accumulation of snow and ice was three or four inches 
deep; one of these said,‘Well, I don’t know exactly. 
32 I think it was about three or four inches’; and an¬ 
other said, ‘Well, probably three or four inches.’ 
Another witness said the accumulation was one to two 
inches deep. A Weather Bureau report showed that the 
snowfall on January 24th left seven and a half inches of 
snow on the ground, that by the evening of February 3rd 
there remained two and a half inches on the ground, and 
that on February 4th snow began to fall at 6:00 a.m. and 
continued to fall throughout the day. Appellant’s accident 
was at about 8:15 a.m. 

“If the condition was merely one of deep slush in the 
gutter along the curb, a condition not shown to be un¬ 
usually or inherently dangerous and, absent contradictory 
testimony, probably general throughout the city, there 
would be no liability.” 

THE COURT: Now, read this last sentence carefully. 
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ME. BRICK: “If, on the other hand, there was an un- 
nsual ridge of ice along the curb at this point, where 
pedestrians would naturally walk, and that ridge had re¬ 
mained for some days, there might be a question for the 
jury.” 

THE COURT: It is the specific that I was addressing 
myself to. In other words, it is the unusual upon which 
you premise your computation. 

MR. BRICK: That is correct. 

33, TEDS COURT: My ultimate question is, 

Wouldn’t it be, or would it be, pure conjecture for 
the jury to determine when this particular ridge or this 
particular unusual condition, as contrasted with other con¬ 
ditions, did in fact occur, and if it be computed when 
that was done was there a reasonable opportunity for it 
to have been corrected? That is the ultimate question. 

I would like to say this for you, so that you will be pro¬ 
tected on the record. I will understand that your opening 
statement embraces the fact that there were no ashes or 
sand placed upon it, so that you will be protected on the 
record. 

MR. BRICK: That is correct. 

THE COURT: I am not saying that you can prove 
that, but I am saying for the purpose of this motion it is. 

MR. BRICK: May I answer, Your Honor, to say this, 
that there has been a tendency in recent years in not only 
our Court of Appeals but the Supreme Court of the United 
States, and I recall that, case of Lavender vs. Kum, which 
was a negligence case that the court decided in the last 
five years, and also the Jesionowski v. Railroad—it was 
an application of a res ispsa doctrine, and the Supreme 
Court of the United States enunciated that—and it is 
this: 

That you cannot prove these things, or even if you 
do not prove these things beyond a certainty, never- 
34 theiess there is sufficient evidence when we bring 
in—applying it to this case—a weather report show- 
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ing that on the 7th at 7:30 that night you had at least one 
inch of ice or sleet or a thing of that nature on the ground, 
I think we can say as a matter of common knowledge that 
automobiles must have passed over while the snow was 
falling, and that the weather then for two days never got 
above freezing; and I think that it would be certain 
enough that the jury could infer that that condition had 
remained there for several days as contradistinguished to 
Your Honor’s statement as to whether or not it would be 
speculative. I think there is a little bit of speculation in 
all of these cases of this nature. 

THE COURT: Can you get away from an inference 
upon an inference? 

MR. BRICK: Well, I don’t think this is technically an 
inference upon an inference. We have a fact. 

THE COURT: You want me to infer from the fact 
that there was snow and there was a freeze— 

MR. BRICK: Those are facts; we know those to be 
facts. 

THE COURT: Do you want me to infer from that, 
■that it occurred then and it held fast up to the timie of 
this accident, which would be an adequate period? 

MR. BRICK: That is correct. 

THE COURT: Isn’t that an inference upon an in¬ 
ference? 

35 MR. BRICK: No, I don’t believe it is. I may 
be a little opaque and thick when it comes to an 
inference on an inference. 

THE COURT: You might be smart by being thick, 
you know. 

MR. BRICK: No, if Your Honor please; I think this, 
that where you have facts you don’t have to presume these 
facts. 

If we have to presume our first set of facts, namely, 
that it did snow—I may be wrong, but I want to give Your 
Honor my reasoning.— 
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THE COURT: Go ahead. 

MR. BRICK: —or you had to infer or presume that 
it snowed, and after it snowed, two days or longer, we had 
a freeze—if you had to infer that or presume that to begin 
with, and then you went one step further and said a for¬ 
tiori, that this dangerous condition must have existed 
this period of time, that is two or three days, I think that 
would be an inference upon an inference. 

But in this case I think you have to take as a definite 
fact and not an inference that we did have snow on the 
7th and that it did freeze after the 7th and remained in 
a frozen state up until noontime on the 9th, or there¬ 
abouts, when Mr. Aben slipped and fell. So that I would 
say that this is just an inference upon a fact 
36 Now, if my reasoning is specious I would like 
Your Honor to point it out as to an inference on 
an inference, because if we are (to presume that there was 
snow and icy conditions we wouldn’t have any definite 
proof as a fact, and then you went one step further and 
inferred, then I think Your Honor’s inference upon an 
inference would be correct 

THE COURT: As to the snow and ice you have proven 
these, but that isn’t enough, the Count of Appeals has 
held. 

MR. BRICK: That is correct 

THE COURT: You have to show an extraordinary or 
an unusual condition, so you have to infer that there was 
an unusual condition and infer, too, that it lasted for the 
period of time during which it could be corrected, haven’t 
you? 

MR BRICK: Or you can go back, if Your Honor 
please. I mean if the evidence will show, which I am sure 
Mr. Aben will testify to, that on the day he slipped you 
did have this dangerous condition there, or unusual con¬ 
dition—I think they use them interchangeably but I think 
it has to be unusual and dangerous both—I think because 
of the fact that it did snow, and common knowledge in- 
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structs us that things such as automobiles and trucks must 
have passed over it, and it froze and stayed in that frozen 
state for two days, I think you can reasonably infer back 
as well as forward that it must have existed that period 
of time.. 

37 Now, if that is am inference on an inference I am 
guilty of stating that. But I frankly have a lot of 

difficulty with that—I have as much difficulty with that as 
I did in law school with past consideration in contracts. 
I could never understand that until one day Professor 
Alexander took me up and really drew me a diagram and 
showed me what they meant by a past consideration. 

But I have that trouble with an inference on an infer¬ 
ence, and yet I have it thrown at me an awful lot by 
John Wilson. Whenever I get in a case with him he is 
always hollering “an inference on an inference.” And he 
argued it recently in a case that went to the Court of 
Appeals, and I am frank to state that my understanding 
of an inference on an inference is where you have to pre¬ 
sume or assume something to begin with, and then go 
ahead and infer something from that presumption or 
assumption; but where you have a set of facts, as you 
have here, I think that is just a plain inference from 
the fact. 

Anyway, if Your Honor please, I wanted to point out 
to Your Honor, as has been said in any number of these 
cases, nothing is ever certain in civil cases. I mean it 
doesn’t have to be proven. 

There was a very fine opinion written by Judge Holtzoff 
when he was sitting in the Court of Appeals; it is the 
Poston v. B. & 0., and in that case he pointed out 

38 that the question of certainty in negligence cases, 
in civil actions, is no longer the law in the District 

of Columbia or the Supreme Court of the United States. 

I think he wrote a very wonderful opinion in that, and 
in that case he does go into that question very fully. 
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That was a question of an automobile I think getting 
stuck on a railorad track because of a bump or a hole in 
it, and it was a question of whether or not you could claim 
connection, whether it was causal connection or whether 
it was certain, and Judge Holtzoff I think in that opinion 
set up a very fine expose of certainty in negligence cases. 

Then, again, if you analyze the facts in this case—and 
if I am wrong I would like the other side to show me or 
Your Honor can point it out—I don’t think in this opinion 
anywhere do they show you definitely where this unusual 
or dangerous condition began to happen. In other words, 
there is no evidence in this case, and the Court of Appeals 
didn’t comment, as to what time that condition existed. 
I have read it through thoroughly and I don’t see where 
they mention as to when it did, and that’s the reason 
why I raise that point which would bring it in line with my 
situation. 

I think I have said about everything I can say about it 
Those are the facts; I wish I had other facts as to some¬ 
body who had been over it, but I have to give Your Honor 

the best of what I know I could prove and nothing more. 

• • • • 

40 MR. BRICK: I might say this to Your Honor: 
I think when they refer to the “old accumulation” 

the paragraph before that explains that, that this snow 
and ice had fallen and formed some ten days prior to the 
date of the accident, and a slight snow was falling that 
morning. So that I don’t think anybody testified in that 
case as to when this unusual or dangerous condition actu¬ 
ally took place, except that there was evidence from the 
weather report, and so forth, that ten days before there 
had been this heavy snow; the weather probably wasn’t 
warm enough during that time to completely melt away 
and wash away all this snow, so that I think my first pre¬ 
mise that there was no evidence as to the exact 

41 time that this dangerous condition—because as I 
say, it is not certain as to whether she slipped on 
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the curbing or on the crosswalk in that particular case, 
and there was evidence that automobiles had changed the 
contour, and so forth—as to when that unusual and dan¬ 
gerous condition first occurred. 

And I think that we have sufficient on that to go to the 
jury and let the jury infer whether or not the District of 
Columbia exercised reasonable care and whether they had 
reasonable notice in which to obviate this danger. 

I might say this, in the final analysis Mr. Aben is going 
to testify and we expect to prove that this rough jagged 
condition that existed at this crosswalk did not exist at 
other crosswalks in other parts of the city that he had 
walked in the day before, and on that day actually, so 
that it was a condition that was right there at this par¬ 
ticular intersection. 

THE COURT: Isn’t that more or less negative testi¬ 
mony of necessity? In other words he wouldn’t have had 
that occasion to have been concerned and look if he didn’t 
in fact slip, would he? 

MR. BRICK: No, that’s correct; that is correct. 

THE COURT: I find difficulty, Mr. Brick, in relating 
myself to the specific, and I think the Court of Appeals 
of necessity did mean to say the unusual, extreme. I think 
that is implicit in everything that they have said— 
42 you have to have something out of the ordinary, 
because common sense tells you with the many hun¬ 
dreds of miles of streets and sidewalks in the District of 
Columbia, and a reasonable understanding that there must 
be a limit dollarwise in handling it plus timewise even if 
you had the dollar, I doubt if you could get a crew of ade¬ 
quate number on piecemeal jobs to function in the case. 

So I think this is rather an exception to the rule, namely, 
that mere ice in itself doesn’t mean anything; you have to 
jfiave something extraordinary; you have to have 
something that doesn’t prevail in other places; and 
not only that, but you have to have a reasonable time in 
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which to deal with that specifically, namely, the unusual; 
and if you don’t have that you can’t expect to do anything. 

MR. BRICK: Well, it is my contention that this condi¬ 
tion as it will be described by Mr. Aben, was unusual and 
dangerous. 

THE COURT: I assume, of course, that you have 
enough to make me believe that this was a condition of 
one and a half to three inches of ice. 

MR. BRICK: That is correct 

THE COURT: I am going to take the most unusual 
for my purpose in determining this, because I have to; 
but I must say to you that I don’t think that I can let this 
go to the jury on what I have before me. 

43 MR. BRICK: Well, that’s everything I have 
to offer, and I strongly urge to Your Honor that 
we think we have sufficient to go to the jury under that 
Smith case, and I don’t think that we are required—it’s 
good if you have it—but I don’t think we are required to 
make out a case to go to the jury, once they may infer 
the facts that we have to have certainty beyond a doubt. 

THE COURT: Don’t put words in my mouth to that 
effect: If you had certainty of course you wouldn’t, but 
it’s that lack of certainty which causes me to move in the 
direction I am 

MR. BRICK: Your Honor, we feel from the weather 
report there is enough. 

THE COURT: You are showing the weather condi¬ 
tions and you pollute your own stream somewhat with 
that because you are showing precipitation during part 
of that period of time. 

MR. BRICK: But at a temperature that definitely 
would not freeze ice that had already formed on the street. 

THE COURT: Maybe I better not comment on that— 
it either freezes or it doesn’t freeze, doesn’t itf 

MR. BRICK: That is true. 

THE COURT: When you get down on the street and 
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you have vehicles carrying gasoline and friction and all 
it is more likely to melt it. 

MB. BRICK: Well, there is something to that 

44 except that here you have this ice that definitely 
formed on the 7th at 7:30 p.m. that night you had 

an inch of ice, and for two days after that you had—one 
day after that I think you had a trace of precipitation, I 
guess rain, and the next day you had a trace of rain 
and snow, the day of the accident. 

I say this to Your Honor that where there is formed 
such a hard, icy surface, a little rain thrown upon it—I 
have seen that an awful lot because I have been in New 
England when that happened, it won’t affect the ice that 
is there. 

One thing I would like to point out before Your Honor 
and then I have stated everything and I am not going to 
tarry any longer because I realize that Your Honor— 
THE COURT: I want to hear you fully, Mr. Brick. 
MR. BRICK: They have hourly precipitation of rain 
charts down at the bottom, and this is the city office at 
24th and M Streets: 

They have nothing for the 6th. 

On the 7th at 1 a.m. they have .02. 

At 2 a.m. .01. 

At 3 a.m. trace. 

At 4 a.m. .02. 

At 5 a.m. .03. 

At 6 a,m. .02. 

At 7 a.m. .01. 

At 8 a.m. a trace. 

45 At 9 a.m. .04. 

At 10 a.m., .04. 

At 11 a.m., .44. 

At 12 am., .13. 

At 1 p.m., .19. 

At 2 p.m. 13. 
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At 3 pm., 14.. 

At 4 p.m., .08. 

And then there is nothing else for the rest of the day 
on the 7th. 

On the 8th it shows no precipitation at all until 12 
o’clock p.m. it shows trace. 

On the 9th at 1 a.m. it shows trace. 

At 2 a.m. it shows trace. 

At 3 a.m. it shows .01 and nothing else after 9 a.m.; 
that is from 4 a.m. until 12 p.m. 

So that Your Honor can see that there wasn’t very much 
precipitation at all to amount to anything from 4 p.m. on 
the 7th until the time of the slipping which was around 
noon time. 

You have a trace at 12 p.m. on the 8th. 

A trace at 1 a.m. on the 9th. 

.01 at 3 am.; so there really wasn’t too much that came 
down after that heavy snowfall, and I say the tempera¬ 
tures were such that they would not have melted 
46 everything that was on the streets or crosswalks 
at that time. 

THE COURT: I don’t think you have to melt it, 
though. 

I think I am required to take cognizance of the fact 
that vehicles under such conditions as you relate would 
be equipped with chains and the so-called snow treads 
which have an effect upon it. 

I am going to grant the motion for a directed verdict, 
with all due respects to you, Mr. Brick. 

I think this is an extraordinary situation; I mean by 
that, it is only in extraordinary situations that you effect 
liability. I think you not only have to show the extraordi¬ 
nary condition but you have to show the time when notice 
would start is a reasonable time thereafter. 

MR. BRICK: I might say this to Your Honor—I know 
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the record doesn’t have it but I take exception to Your 
Honor’s ruling. 

THE COURT: Certainly. Now, you do understand 
that, gentlemen, so that there will be no question for the 
record: It is understood that Mr. Brick’s opening state¬ 
ment is amended to show that there was no sand or ashes 
upon the ground. 

MR. UMSTEAD: Yes, sir. 

THE COURT: All right; bring in the jury, please. 

• '• • • 

47 THE COURT: Ladies and gentlemen, in your 
absence the Court has been discussing the law of 

this case with respective counsel, and having concluded 
under the law prevailing in the District of Columbia that 
there could be no recovery in this case, the Court is now 
directing the Clerk that you return a verdict in favor of 
the defendant, the District of Columbia, as to the remain¬ 
ing plaintiff, Mr. Aben, and that will be your verdict when 
requested by the Clerk. 

Mr. Clerk. 

THE DEPUTY CLERK: Members of the jury, your 
verdict in this case is for the defendant, the District of 
Columbia, against Cornelius G. Aben, and that is your 
verdict so say you each and all, by direction of the Court. 
(The jury indicated in the affirmative. 

(Thereupon at 2:20 o’clock p.m. the jury was excused 

and retired from the courtroom.) 

• • • • 

48 MR. QUINTER: We stipulate that the official 
Weather Bureau Report of the United States De¬ 
partment of Commerce Weather Bureau is a part of the 
record in this case. 

MR. BRICK: That is WB Form 1001-C. 

THE COURT: Is that correct? 

MR. BRICK: Yes. 

MR. UMSTEAD: And may I ask Your Honor, since 
this accident occurred at 23rd and L and the Weather 
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Bureau is at 24th and M, will we accept that one instead 
of the National Airport report? 

THE COURT: You do stipulate as to that, Mr. Brick? 
MR. BRICK: Yes. 

THE COURT: All right, gentlemen. 

(Thereupon, at 2:25 o’clock p.m. the trial was con¬ 
cluded.) 
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STATEMENT OF QUESTIONS PRESENTED 


This appeal involves an action brought in the lower court 
by plaintiff, appellant herein, for injuries sustained when he 
fell on an allegedly defective crosswalk. The condition 
complained of was allegedly created by an accumulation of 
snow or ice. At the close of the opening statement made on 
behalf of plaintiff, the lower court directed a verdict in 
favor of defendant, appellee herein. In the view" of coun¬ 
sel for appellee, the question presented is: 

May a jury be permitted to speculate on the question of 
wrhether the District of Columbia had constructive notice of 
an alleged defective crosswalk condition, said to have been 
created by snow or ice, w-hen, concededly, the sole proof 
would be government weather reports, which do not dis¬ 
close the quantity or condition of either snow or ice on side¬ 
walks or roadways in the District of Columbia at any given 
time or place? 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 12,256 


Cornelius G. Aben, Appellant, 


Government of the District of Columbia, Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 

Appellant, plaintiff below, filed suit for $25,000 in dam¬ 
ages for personal injuries sustained as the result of an al¬ 
leged fall on a crosswalk in the District of Columbia on 
February 9,1951 (App. 2-4). 

Insofar as here pertinent, appellant alleged in his com¬ 
plaint that “said intersection at that time was then and 
there knowingly and negligently suffered and permitted by 
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the defendant to be open to the public while in a dangerous 
condition due to its unsafe condition, and defendant knew 
or by the exercise of reasonable care should have known 
that said street was unsafe after snow storms and in freez¬ 
ing weather, due to the combination of ice and snow which 
had teen on said street for a period of time” (Italics sup¬ 
plied—App. 3.) In its answer, appellee denied (1) any 
negligence on its part and (2) that it had actual or con¬ 
structive notice of the alleged unsafe condition (App. 4, 5). 
Appellee also pleaded, in defense, that the injuries sustained 
by appellant were caused by the alleged accumulation of 
snow and ice on public space which resulted from natural 
phenomena beyond its control (App. 5). 

The case came on for trial before the lower court (Judge 
Keech) and a jury (App. 5). 

In his opening statement, counsel for appellant stated, 
insofar as here material, that appellant vmuld show “that 
on February 7,1951 there was a snowfall in the District of 
Columbia of some three inches. That from that time until 
beyond the day when this accident happened there were 
slight snow flurries, and also the weather was below freezing 
all during this period of time. We will show you parti¬ 
cularly in the District of Columbia there was ice in the 
crosswalks. 


14 We expect to show you that at the particular point 
where Mr. Aben fell that there was ridgey or rough ice ex¬ 
tending upward from anywhere from one and a half to three 
inches in height; that it was a dangerous spot and appeared 
to have been where trucks or automobiles had either run 
over it some days before the snow and ice had formed into 
a surface, and also that it was an unusual, dangerous ob¬ 
struction. (Italics supplied—App. 7). 

At no time during his opening statement did counsel for 
appellant state that the appellant would prove by any direct 
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testimony how long the alleged dangerous condition had 
existed (App. passim). 

Upon completion of the opening statement in behalf of ap¬ 
pellant, appellee moved the court to direct a verdict in its 
favor (App. 8). The jury was excused and the motion was 
orally argued before the trial court (App. 8-30). 

During the course of the oral argument, the following 
colloquy, inter alia , took place. 

“THE COURT: * * # You showed ice and snow, 
but ice and snow in and of itself is not sufficient. 

You have to show this unusual condition existed 
for a period of time. 

‘ ‘ MR. BRICK: The only thing I can show is that 
there were in that particular spot automobile and 
tire marks indicating that when the snow had fallen 
it had been tracked over and formed into this un¬ 
usual position of having ridges one and a half to 
three inches high, and the weather report and evi¬ 
dence indicates that shortly after this snow had 
fallen the weather had turned cold and remained 
below” freezing from the 7th when the snow” fell, 
after it had stopped snowing, up until the time of 
this occurrence. ” (App. 9, 10.) 

As conceded by the appellant (App’nt’s Br. 3), other 
than the foregoing he w r ould have presented no evidence as 
to the period of time during which the said dangerous con¬ 
dition existed. 

As hereinbefore set out, counsel for appellant admitted 
that precipitation occurred in the interim between Febru¬ 
ary 7, 1951, when there was an alleged three-inch snowfall 
in the District of Columbia, and February 9,1951, the day of 
appellant’s alleged fall. The weather reports, upon which 
appellant relies, verifies counsel’s admission (App. 32). The 
trial court’s observations in this connection are especially 
significant and, in part, are as follows: 
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“THE COURT: # • * it has got to be shown, 
that this unusual condition did in fact exist for a 
reasonable period of time to correct it. And I think 
you are saying to me that inasmuch as there were 
only traces of water and rain, and freezing tem¬ 
peratures from the substantial precipitation on the 
7th, that therefore it must be concluded that it oc¬ 
curred shortly after the precipitation; • • # My 
difficulty is whether that is sufficient to permit the 
jury to speculate as to when this unusual condition 
did in fact occur, so that we could have a premise 
on which to compute the actual time.” (App. 15.) 

Upon conclusion of the argument on the motion, the court 
directed a verdict in favor of the appellee. From the judg¬ 
ment upon such verdict, this appeal was taken (App. 6). 

SUMMARY OF ARGUMENT 

As a matter of law, the District is not liable unless the plaintiff 
proves that injury resulted from a dangerous condition which 
existed in the street and that the District had either actual or con¬ 
structive notice thereof. No mention was made of actual notice 
and the evidence which counsel stated would be produced by 
appellant is far short of that necessary to establish that appellee 
had constructive notice that snow or ice had formed into an un¬ 
usual and dangerous obstruction at the site of the alleged fall and 
that said obstruction had existed for any given period of time prior 
to the moment it was allegedly encountered by appellant. The 
lower court, therefore, properly directed a verdict for appellee 
following appellant’s opening statement 

Weather reports do not and cannot show the extent, depth, or 
form which snow or ice may take at a specific location on the 2,000 
miles of sidewalks and 1,040 miles of roadways in the District of 
Columbia. Many factors, other than temperature and precipita¬ 
tion, particularly as they affect roadways, must be taken into con¬ 
sideration in determining the length of time that a particular con- 
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dition existed at a specific place in a roadway. It is obvious that 
conditions of snow or ice on any traversed roadway conld change 
from one moment to the next by the action of traffic. 

The implication from the contention of appellant that the traffic 
of several days prior to the alleged fall created an unusual condi¬ 
tion at the particular location and, in effect, did not create similar 
conditions throughout the city, is untenable. If the weather re¬ 
ports are of any value in this case at all, which appellee docs not 
concede, their value would lie in the fact that they would, when 
considering the movement of traffic and other factors, establish 
the fact that the condition encountered by appellant could not be 
unusual as compared to conditions generally prevailing through¬ 
out the city. 

ARGUMENT 

I 

The Trial Court Was Clearly Correct in Directing a Verdict in 

Favor of the Appellee 

As hereinabove set forth in the counter-statement of the 
case, this action involves a suit for damages occasioned by 
the alleged fall of appellant on snow or ice on a crosswalk 
in the District of Columbia. In the view of the appellee, the 
only issue to be resolved by this Court is whether the open¬ 
ing statement made by counsel for appellant stated sufficient 
facts, if established, to constitute a prima facie case. The 
record shows that appellant’s counsel stated that he w’ould 
show that appellee had constructive notice of the alleged 
unusual and dangerous condition merely by the introduc¬ 
tion into evidence of weather reports (App. 7). These re¬ 
ports (App. 32), however, show only the measured depth 
of unmelted snow T , sleet, hail or ice at a designated location 
(not the one here involved), at a given time. They do not 
show, nor do they purport to show, either existing accumu¬ 
lations of snow or ice, or their duration or their shape, on 
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any specific sidewalk or roadway. The inadequacy of these 
reports for this proof, coupled with the absence of any 
direct testimony on the subject, warranted a directed verdict 
in appellee’s favor. The trial court, however, did not act 
on this inadequacy alone; it considered certain other ele¬ 
ments which it pointed out in the following manner (App. 
15): 


“THE COURT: * • * Query: Do I not have 
to give consideration to the fact that there are many 
things other than the mere weather itself which 
enters into the equation? You have heavy trucks; 
you have trucks traversing with chains; you have 
manholes and sewers with heat that flows from 
them, and a lot of these things. My difficulty is 
whether that is sufficient to permit the jury to 
speculate as to when this unusual condition did in 
fact occur, so that we could have a premise on which 
to compute the actual time.” 

The soundness of the observations by the trial court is 
immediately apparent. Indeed, the list of elements con¬ 
sidered by the trial court can be enlarged to include the 
spinning of wheels, the dropping of snow or ice -which ac¬ 
cumulates under fenders of vehicles and the very heat that is 
generated by the vehicular traffic that traverses a given 
roadway. In the instant case, it would have been entirely 
possible for the condition, if actually unusual and danger¬ 
ous as compared with conditions generally prevailing 
throughout the District, to have come into existence in a 
matter of seconds, minutes or hours rather than days. No 
one can ascertain, even if pure conjecture and speculation 
be employed, when the condition complained of came into 
being. Nor can the weather reports constitute a basis for 
logically concluding how many changes in the composition 
of the snow or ice at a particular spot where wrought by the 
constant flow of traffic prior to the time it acquired the al- 
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leged unusual and dangerous qualities. Indeed, in his open¬ 
ing statement, counsel for appellant described the particular 
location as having “ridges and sort of mountains and val¬ 
leys extending upward at some places from one and a half 
to three inches” (App. 9). 

Assuming, arguendo , that a jury could infer, solely from 
a consideration of recordings of maximum and minimum 
temperatures below freezing for a given period of time, that 
any alleged unusual and dangerous condition came into 
being at the time when temperature readings were above 
freezing, the inference would still be meaningless for the 
reason that the jury would also have to infer that said con¬ 
dition remained constant until the time of the accident. 

Examination of the weather reports (App. 32), upon 
winch complete reliance is placed by appellant, not only fails 
to support his theory that dangerous ridges of snow and ice 
came into being at 23rd and L Streets, N. W. on February 
7, 1951 and remained constant until the time of the alleged 
fall (App. 11), but actually supports a contrary conclusion. 
In order to support appellant’s theory, the weather reports 
would have to establish that the amount of unmelted snow 
and ice on the ground at the end of the snowfall on February 
7th remained undiminished at least through the date of 
February 8th and up to the time when appellant fell on 
February 9th. Reference to column 9 of the weather report 
set forth in the appendix, shows that, although several inches 
of precipitation occurred on February 7th (ending between 
4:00 and 5:00 p. m.), the amount of unmelted snow and ice 
on the ground at 7:30 p. m. at the Weather Bureau Station at 
24th and M (two blocks away where no vehicular traffic 
effected the fallen snow) measured only one inch and that, 
notwithstanding temperatures below 32° for the entire in¬ 
tervening time and notwithstanding that at least some pre¬ 
cipitation occurred in the interim, the unmelted and un¬ 
disturbed snow and ice on the ground there at 7:30 p. m. 
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on both February 8th and February 9th had decreased to the 
extent that it constituted an amount too small to be 
measured. 

Appellant cites Smith v. District of Columbia, 89 U. S. 
App. D. C. 7,189 F. 2d 671, and Lyons v. District of Colum¬ 
bia, _U. S. App. D. C., 214 F. 2d 203, in support of his 

position. Neither case is apposite under the circumstances 
being here considered. While the Smith case sets forth 
the proposition that, when slush is frozen by a drop in tem¬ 
perature, any time chargeable against constructive notice 
to the city shall be counted from the date of the freeze rather 
than from the date of the snowfall, it did not say that 
-weather reports, without more, would be sufficient evidence 
to establish the period of time that an alleged obstruction 
had existed at a particular spot in the District of Columbia. 
If the interpretation urged by appellant were adopted, 
speculation by a jury would be permitted in any case when 
a plaintiff alleged the existence of an obstruction due to an 
accumulation of snow or ice, described the size and nature 
thereof and established by weather reports that freezing 
temperatures prevailed for a given number of hours or days 
prior to his fall. The trial court instantly realized the un¬ 
fair position into which this would place the city, since such 
evidence is wholly and completely inadequate to establish 
constructive notice. No other conclusion could have been 
properly reached by the trial court unless it had held that a 
jury was capable of divining from the weather reports the 
duration of the alleged obstruction. This the trial court 
correctly refused to do. 

In the Lyons case, supra , the alleged dangerous condition 
was on a sidewalk rather than a roadway, and, although 
there was no direct testimony as to how long the particular 
condition had existed at the point of the alleged fall, there 
was testimony from one Sarah Kenner that she had observed 
conditions on K Street in the area in question for several 
days prior to plaintiff’s fall. She stated “there w r as snow 
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and it was slick on the ground”. She also responded with the 
answer of “ * # * about a week ’ ’ when asked i * how long a per¬ 
iod before February 4th that condition of the sidewalk and 
street had existed, that you speak of ? ” 1 It appears, there¬ 
fore, that this Court concluded from Mrs. Kenner’s testi¬ 
mony in the Lyons case that sufficient evidence existed to 
have the case considered by the jury. In the instant case, 
not only was there no statement that anyone had ever seen 
an unusual and dangerous condition at 23rd and L Streets, 
N. W., prior to the time of appellant’s alleged fall, but coun¬ 
sel conceded that his only proof of notice would be the 
weather reports. 

This Court certainly did not hold in either the Smith or 
Lyons case that recordings of temperature by the Weather 
Bureau would be sufficient evidence, standing alone, to es¬ 
tablish the length of time that any unusual obstruction of 
snow or ice had existed at a specific point on a sidewalk or 
roadway so as to constitute constructive notice to the 
District. 

Added force was given the action of the trial court when 
counsel for appellant advised that precipitation in the form 
of rain and snow (App. 15) occurred intermittently from the 
7th through the 9th of February, 1951, and stated that the 
unusual or dangerous condition “Could have existed from 
the 7th on” (Italics supplied—App. 17). The phrase “Could 
have”, used by counsel for appellant, is itself indicative of 
the fact that speculation would have been necessary to arrive 
at the conclusion that such condition actually “did exist” 
for such period. 

The jury was told by counsel in the opening statement that 
the particular place where appellant fell “* * * was a dan¬ 
gerous spot and appeared to have been where trucks or auto¬ 
mobiles had either run over it some days before the snow and 

ice had formed into a surface, and also that it was unusual, 

■ * 

1 See pages 56 and 57 of the transcript of record in Lyons v. District, No. 
11.731 in this Court. 
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• * * ” (Italics supplied—App. 7). If probative credence 
can be given the fact that this particular spot appeared to 
exist by reason of the action of trucks and automobiles upon 
the snow or ice, at a time several days prior to the fall, it 
follows that movement of traffic on other roadways in the 
District of Columbia created conditions similar to those al¬ 
legedly encountered by appellant. That being so, the 
criteria set forth in the Smith case, supra , that the condition 
must not only be unusual, but unusual when compared with 
conditions generally prevailing throughout the city, was not 
met in the case at bar. It is a mere truism that, at a given 
time, the same general conditions of snow and ice could 
prevail on 2,000 miles of sidewalk and 1,040 miles of streets 
in the District of Columbia. 2 It is inconceivable that the city 
could be held liable for injuries sustained during the period 
when such conditions exist in view of the rule of the Smith 
case that the city ‘ * cannot be liable for that which is beyond 
its power to correct”. The facts advanced by counsel for 
appellant are applicable to the forgoing rule of law, but his 
conclusion from said facts is inconsistent with such rule. 

In substance, appellant asks this Court to hold that a jury 
should be permitted to speculate on the length of time an 
alleged unusual and dangerous condition was permitted to 
exist and to permit the further speculation that the action of 
traffic at this spot would create conditions unlike those 
created by traffic throughout the city. 

In summary, appellant’s theory is that a jury should be 
permitted to conclude from a weather report and the fact 
that vehicular traffic will affect the surface of snow and ice, 
that an unusual and dangerous condition existed at a 
particular location at a particular time, and that the city is 
liable for injuries sustained at the particular location. Such 
theory is wholly untenable. 

2 See pages 89 and 90 of transcript of record in Lyons v. District of Columbia, 
No. 11,731 in this Court. 


11 


CONCLUSION 

The action of the lower court in directing a verdict was 
clearly correct and its judgment should, therefore, be 
affirmed. 
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